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Appeal Decisions 
Site visit made on 3 January 2019 

by K Taylor BSc (Hons) PGDip MRTPI 

an Inspector appointed by the Secretary of State 

Decision date: 23 January 2019 

 

Appeal A Ref: APP/W1145/W/18/3202150 
Winter Garlands, Highampton, Beaworthy EX21 5JR 

 The appeal is made under section 78 of the Town and Country Planning Act 1990 

against a failure to give notice within the prescribed period of a decision on an 

application for approval required under Schedule 2, Part 6, Class A of the Town and 

Country Planning (General Permitted Development) (England) Order 2015. 

 The appeal is made by Ms Anna Williams against Torridge District Council. 

 The application Ref 1/0255/2018/AGR is dated 8 March 2018. 

 The development proposed is an agricultural barn. 
 

 
Appeal B Ref: APP/W1145/W/18/3202153 

Winter Garlands, Highampton, Beaworthy EX21 5JR 

 The appeal is made under section 78 of the Town and Country Planning Act 1990 

against a failure to give notice within the prescribed period of a decision on an 

application for approval required under Schedule 2, Part 6, Class E of the Town and 

Country Planning (General Permitted Development) (England) Order 2015.  

 The appeal is made by Ms Anna Williams against Torridge District Council. 

 The application Ref 1/0256/2018/AGR is dated 8 March 2018. 

 The development proposed is an open fronted agricultural barn. 
 

Decisions 

1. No decisions are made on these appeals for the reasons set out below.  

Applications for costs 

2. Applications for costs were made by Ms Anna Williams against Torridge District 
Council. Those applications are the subject of separate decisions. 

Reasons 

3. The appeals relate to two applications which were made for determination as to 

whether the Council’s prior approval was required for the siting, design and 
external appearance of each building to be erected in accordance with the 
permissions granted by Schedule 2, Part 6, Class A and Class E of the Town 

and Country Planning (General Permitted Development) (England) Order 2015, 
as amended (the GPDO). One building (Appeal A) is a proposed agricultural 

building to be used for poultry and the other (Appeal B) is a proposed forestry 
building.  

4. The requirement to apply for such determinations arises from Condition 

A.2(2)(i) of Class A and Condition E.2(1)(a) of Class E in in the GPDO. Both 
applications for such a determination were made on 8 March 2018. The 

permissions would become effective, and the developments could commence, 
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when the requirements of Condition A.2(2)(iii) and Condition E.2(1)(c) have 

been met.  

5. The Council’s decision-making options under these procedures are as follows:  

a) it can give notice that its prior approval is required as to the siting, design, 
and external appearance of the building (this triggers a further process);  

b) it can give notice that its prior approval as to the siting, design, and 

external appearance of the building is not required; or  

c) it can make no determination either way and the permission would become 

effective following the expiry of 28 days after the date on which the 
application for the determination was made.  

6. The 28 day period expired on 5 April 2018. On the following day the Council 

sent email correspondence to the appellant. This concludes, in respect of each 
application, that the Council has reached the view that the buildings are not 

reasonably necessary. On this basis, the Council further concluded that the 
buildings would not be permitted development and therefore that it is unable to 
determine the applications.  

7. The Planning Practice Guidance is clear that the matters for prior approval are 
set out in full in the relevant Parts in Schedule 2 of the GPDO and a local 

planning authority cannot consider any other matters when determining a prior 
approval application1.  

8. The prior approval conditions would not come into play unless the proposed 

development falls squarely within the description of permitted development in 
the relevant class. However, in deciding prior approval applications under the 

terms of Part 6 of the GPDO the Council is not empowered, either expressly or 
implicitly, to decide whether or not the proposed development comes within the 
description of the relevant class in the GPDO. It is permissible for the Council 

to advise an applicant of its views as to whether the proposed development is 
likely to constitute permitted development, provided it does not purport to 

decide the matter2.  

9. The Council has not provided any appeal statements. However, in its response 
to the appellant’s costs claims, the Council suggests that the email 

correspondence sent to the appellant on 6 April 2018 were not decisions but 
rather advice that it considered the proposals to not be permitted development. 

Having read this correspondence in its totality, this does not square with the 
wording of the email. This states that “the main consideration with this matter 
is whether the proposed building fits within the parameters of agricultural 

permitted development”. The concluding paragraph states “…it is deemed that 
the buildings are not ‘reasonable necessary’ …” and “… we are unable to 

determine the application as it is not permitted development”.  

10. The wording of the correspondence can only lead me to conclude that it is more 

than advice to the applicant as to whether the buildings were likely to 
constitute permitted development. Rather, it sets out to establish whether the 
buildings would be permitted development and then reaches an emphatic 

                                       
1 PPG Reference ID: 13-026-20140306.  
2 This approach has been clearly established in Keenan v Woking Borough Council & SSCLG [2017] EWCA Civ 438 

and R (oao Marshall) v East Dorset DC & Pitman [2018] EWHC 226 (Admin)  
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decision that they would not. It then goes on to conclude that the Council is 

unable to determine the applications. I also note that in an email, from a 
planning consultant working on behalf of the Council, to the Planning 

Inspectorate the correspondence is referred to as the Council’s decisions and in 
an earlier email, also to the Planning Inspectorate, wording has been provided 
which is described as “… an extract from our decision”.  

11. Irrespective of the decisions the Council purported to make, to my mind, this 
appears largely to be a moot point. The plain facts of the case are that the 

Council did not make a determination as to whether its prior approval was 
required as to the siting, design and external appearance of the buildings 
within the relevant 28 day period. This would enable the applicant to proceed 

with the proposed developments under paragraphs A.2(2)(iii)(cc) and 
E.2(1)(c)(iii) of the GPDO. However, this does not mean that planning 

permission would be gained for development which is not permitted 
development.  

12. If the buildings are not reasonably necessary for agricultural or forestry 

purposes and the applicant proceeds with the developments she would be at 
risk of enforcement proceedings by the Council. For the reasons I have set out 

above reaching a view as to whether or not the buildings would be reasonably 
necessary for these purposes falls outside the scope of the prior approval 
procedure. Therefore, I cannot reach any conclusion on this matter. The 

appellant can seek to ascertain the lawfulness of any such proposed 
development by applying to the Council for a certificate of lawfulness under 

sections 191 or 192 of the Town and Country Planning Act 1990, as amended 
(the Act).  

13. Under section 78 of the Act a person who has made an application for any 

approval under a development order may appeal where the local planning 
authority has failed to give notice to the applicant of their decision on the 

application within the prescribed period. As the appellant considers the 
Council’s purported decisions to not determine the applications were not 
lawfully made (a matter on which the facts of the cases lead me to agree), the 

appeals have been made on the basis that the Council failed to determine the 
applications.  

14. In view of the wording of section 78 of the Act, I am satisfied that the appellant 
had the right to lodge the appeals. However, there is no basis for me to make 
decisions which will have any practical purpose. As I have set out above, I 

cannot reach a finding on the matter of necessity. A decision as to whether 
prior approval is required (or not) must be made within the original 28 day 

period. I cannot now reach a finding on that matter.  

15. For the reasons given above, the only conclusion I can reach is that I am 

unable to issue any formal decisions.  

 

K Taylor 
INSPECTOR 
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